Visiting Mediator
            (1) A citizen of a different member state or the natural person stated in a different legal regulation2) may also perform the activities of Mediator in the Czech Republic temporarily or occasionally as a visiting Mediator under the terms and conditions laid down in this Act.  

            (2) The Ministry shall immediately register in the Register as a visiting Mediator the person who submits a certified copy of the document confirming that he is the person stated in paragraph 1 and he performs the activity comparable with the activity of a Mediator in accordance with the legal regulations of a different member state as well as an affidavit that the authorisation to perform this activity in the member state was not taken away or temporarily suspended. This person shall state the requirements under Section § 17, par. 1 and the fact that he requests registration as a visiting Mediator for the purpose of registration in the Register. 

            (3) The activities of the visiting Mediator on the territory of the Czech Republic shall be governed by the rule of law of the Czech Republic. The visiting Mediator shall be authorised to provide the services of a Mediator on the territory of the Czech Republic under this Act from the moment when he submits the documents to the Ministry and states the requirements stated in paragraph 2.  

Ad paragraph 1

As for the analysed provision, the Act includes authorization to perform activities of a Mediator not just for Czech citizens, but also for citizens of other states, in particular in the position of the visiting Mediator. The Act itself does not directly solve to what persons this authorization applies to, it only uses the reference to another legal regulation – the Act on Recognition of Professional Qualification, No. 18/2004 Coll., the conditions of which will be used for this area in the subsidiary way. 

Concurrently, the Act on Mediation specifies conditions governing provision of mediation services from the scope point of view. Thus, according to the mentioned provision, the visiting Mediator is entitled to provide mediation services in the Czech Republic a) temporarily or b) occasionally. It clearly ensues from the above that in the case of using this legal institute, the visiting Mediator is not entitled to perform activities of the Mediator permanently, but his activity is limited by time or possibly by frequency and intensity of his activity. 
a) Temporary performance of mediation activity
As it ensues from the language interpretation of the examined term itself, in this case it will be the activity limited by time, i.e. the situation when the visiting Mediator will be entitled to perform his activity e.g. from 2/2013 to 12/2014. Thus, it is possible to deduce that it is a sort of time-limited “licence” for provision of mediation services on the territory of the Czech Republic. In this connection, one can imagine for instance the internship as an example.  
b) Occasional performance of mediation activity
In this case, it does not concern time limitation, but it concerns the application of the criterion of scope and frequency of the Mediator’s activity. Again, this condition excludes permanent provision of mediation services. From specification point of view, the visiting Mediator is thus authorized to provide his mediation activity in the Czech Republic for unlimited period of time, however, his activity must show elements of ad hoc activity. In practice, most frequently it will be the element of one-time action, it means the situation when the visiting Mediator will perform for instance the specific mediation under the conditions stipulated by the Act and for the purposes of this mediation he will act in the said position, i.e. as the co-mediator in a case complicated from ethnic or another point of view. 
As for the mentioned reference to the Act on Recognition of Professional Qualification and other Qualifications of EU Citizens and Some Citizens of other States, and on changes of certain other Acts, No. 18/2004 Coll. (Act on Recognition of Professional Qualification), as subsequently amended, the Act refers first of all to its provision of § 1, par. 2. On the basis of this provision, in addition  to citizens of another member state, as they are specified in the provision of § 2, letter d) of the Act on Mediation, other natural persons must be enabled to perform activity of the visiting Mediator, in particular:
a) a citizen of a member state of the European Union, other state forming the European Economic Area or Swiss Confederation (hereafter only “member state”),

b) a person with permanent residence on the territory of the Czech Republic,

c) a family member of a person stipulated in letter a) or b),

d) a citizen of a state other than the member state, if he was granted in the Czech Republic or another member state the legal position of a resident with long-term stay in the European Union,

e) a citizen of a state other than the member state, if he was granted the stay for the purposes of scientific research on the territory of the Czech Republic or another member state of the European Union,

f) a family member of a person stipulated in letter d) or e), if the long-term stay on the territory of the Czech Republic was granted to him,

g) a person granted asylum or supplementary protection of such person or his family member on the territory of the Czech Republic, if the long-term stay was granted to such person on the territory of the Czech Republic,

h) a citizen of a state other than the member state, if the stay for the purposes of study, student exchange programme, unpaid professional preparation or voluntary service was granted to him on the territory of the Czech Republic or another member state of the European Union,

i) a citizen of a state other than the member state who is a victim of trafficking in persons or received help in connection with unpermitted immigration and cooperates with relevant organs, if the stay for this purpose was granted to him on the territory of the Czech Republic or another member state of the European Union,

j) a holder of the European Union blue card.

Ad paragraph 2

            The second paragraph stipulates first of all the duty of the Ministry of Justice to register the natural person complying with all conditions for registration as the visiting Mediator into the Register. As for the Register of Mediators itself, we refer to the commentary on the provision of § 15 of the Act on Mediation.

However, in addition to the duty of the Ministry, the Act specifies conditions under which the visiting Mediator may be registered in the Register – conditions that are essential for provision of mediation services in the Czech Republic and without their satisfaction the person defined in paragraph 1 of this provision would not be authorized to perform mediation activity.

According to the Act, a person interested in registration in the Register as the visiting Mediator is obliged to submit a) the certified copy of a document confirming that he is the person stipulated in paragraph 1 and that he performs the activity comparable with the activity of a Mediator in accordance with the legal regulations of a different member state and b) an affidavit that the authorisation to perform this activity in the member state was not taken away or temporarily suspended.

a) Certified copy of a document confirming performance of a similar activity in the member state
Same as in the case of the Mediator, citizen of the Czech Republic, the Act imposes the whole number of conditions for performance of mediation activity also on foreign mediators and it is restricted to citizens of the member states. This legal regulation directly follows the Community regulations included in the Directive of the European Parliament and the Council 2008/52/EC, on certain aspects of mediation in civil and commercial cases, that directly binds the state to enable performance of mediation within the EU to all citizens of the member states.
In view of the fact that the state itself does not have sufficient material background and possibilities to determine qualifications and compliance with conditions stipulated for Czech Mediators in the case of applicants seeking registration as the visiting Mediators, the burden of proof in respect of the qualification is transferred to the applicants themselves. Due to this reason, the applicant must submit a document to the Ministry proving that he performs the activity comparable with the activity of the Mediator, i.e. that within the national requirements of his member state he satisfied requirements stipulated therein (examinations, training, practice). When considering this issue, the legislator probably based his decision on the legal regulation in the Union included in the mentioned Directive that indicates requirements for mediators in member states which were reflected in the national legal regulations. Thus, it is possible to deduce that in the case that the applicant for registration in the Register of visiting Mediators already complied with all requirements and obligations generally imposed by the Directive, the Act considers this prerequisite sufficient also for mediation practice in the Czech Republic. 
In view of the fact that the Directive stipulates minimum requirements to be incorporated by the member states in their regulation and admits the regulation exceeding the frame of the Directive, the Act does not restrict itself solely on mediation activity, but it uses the extended general formulation into which it includes not just Czech concept mediation, but all activities comparable with the activity of a mediator. Thus, it is formally wider group of activities corresponding however to the activity of a mediator, regardless of how this activity is designated in the member states.  

Surprising variant is the requirement for certified copy of the document. It is understandable that the Ministry cannot be satisfied with the plain copy of the document in this case and that it requires its certification proving authenticity of the document. However, it is concurrently surprising that the legal regulation does not allow the possibility for the applicant to submit the original document to the Ministry. In extreme case, such applicant would have to let certify the original of the document formerly already submitted and attach the certified copy to the application, even if such document would be “deduced” from the formerly submitted original.  
b) Affidavit
In addition to the certified copy of the document issued by the member state, the Act requires submission of the affidavit confirming that the authorisation to perform the activity comparable with the activity of a Mediator was not taken away or temporarily suspended. The Act requires representation from the applicant that at the time of registration in the Register of Mediators he complies with the requirements stipulated for this registration. The reason for requiring the affidavit may be the fact that a long time may lapse between the document specified in letter a) of this commentary and the time of submission of the documents for the registration and the situation of the applicant may change. It is to say that the Act does not impose any conditions applicable to the document from the point of view of validity or time criterion. Similarly it does not impose any requirements for the form of the affidavit; it is therefore sufficient for the affidavit to include the representation required by the Act.
Over and above of already stated facts, it is further necessary to note that the visiting Mediator is obliged – within the notification - to inform the Ministry also about the data specified in § 17, par. 1, i.e. name, or names, surname, date of birth, address of the permanent residence and address of the place of business activities (for details see the commentary on § 17, par. 1, letter a)) and also to ask the Ministry expressly for registration as the visiting Mediator.

Visiting Mediator – the lawyer also submits the documents to the Ministry of Justice and he submits the issued confirmation of the registration to the Czech Bar Association for recording it within one-week time-limit (§ 49a, par. 5 of the Act on Mediation). (Again, it concerns only the European established and foreign lawyer, a person according to § 5c, par. 1 of the Act on Mediation, not the visiting lawyer or legal trainee.)

Ad paragraph 3

            From the point of view of rules governing provision of mediation services by the visiting Mediator on the territory of the Czech Republic, the legislator has chosen the territorial approach. It therefore means that the visiting Mediator is obliged under the Act to follow the rules of law of the Czech Republic during his mediation activity, regardless of his nationality. It means that the visiting Mediator is obliged to follow not just special legal regulation in the form of the Act on Mediation, but for instance civil law or criminal liability according to the Czech legal regulation shall apply to him, as well as corresponding parts of the Act on the Legal Profession, if applicable.
As for the time point of view in relation to provision of mediation services, this area is explicitly regulated by the Act on Mediation. Thus, the visiting Mediator is authorized to provide services of a mediator on the territory of the Czech Republic under this Act from the time when he submits the documents to the Ministry and states requirements stipulated in paragraph 2 of this provision. It means that the authorization to perform mediation activity in the Czech Republic as the visiting Mediation is not tied to the registration in the Register of Mediator, but to the submission of the required documents and stated necessary requirements. From that moment, provisions of this Act apply to such Mediator. The visiting Mediator therefore does not have to wait for the registration itself or for the issue of confirmation of registration according to the provision of § 20, par. 2 of the Act on Mediation. However, we consider this fact to be a little problematic, because this provision regulates that the visiting Mediator may provide his services in the Czech Republic only after submission of all documents and facts, i.e. of all and complete, however, the Act does not count with the possibility that the visiting Mediator would submit incomplete documents and data, and under the Act the Ministry has no possibility to invite him for supplementing them, nor to react in a similar way, because its activity has no constitutive character in this connection. The problem will arise in the situation when the visiting Mediator starts to provide mediation services immediately after submitting insufficient materials without being authorized so according to the above stated facts. It is our opinion that the registration of the visiting Mediator into the Register of Mediators should be subject to the same rules as the registration of the national Mediator and he would be also entitled to provide his mediation services only from the moment of registration into the Register. Such solution would certainly forestall possible problems and responsibility of the visiting Mediator and higher legal surety in this area would be certainly achieved.
In addition to the above, it is necessary to refer to the fact that the legal regulation in the Act on Mediation applies expressly to the activities and subjects specified in this Act. Should these persons be interested in providing mediation services according to the Act on Mediation, these persons must comply with the stipulated conditions. However, it is concurrently also possible for the applicants to perform mediation activity carried out however outside the frame of the Act on Mediation, specifically within the regime of the Trades Licensing Act[1] or the Commercial Code[2]. It therefore means that on one hand these persons will not have to comply with the conditions stipulated by the Act, however, they will be unable to use advantages and protection provided to the registered mediators by the Act on Mediation.  

            Relating provisions: § 17, par. 1

            Relating regulations: Act No. 18/2004 Coll. 

            Relating regulations: Act on the Legal Profession – in the case of a lawyer
            Relating regulations: Directive on mediation




[1] Trades Licensing Act, No. 455/1991 Coll.


[2] Commercial Code, No. 513/1991 Coll.





